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MEMORANDUM 

 

March 24, 2014 

 

To: Tribal Health Clients 

From: Hobbs, Straus, Dean and Walker LLP 

Re: March 31st deadline for comments on HHS’s emergency preparedness rule 

 

 March 31, 2014 is the deadline for submitting comments on the proposed rule on 

emergency preparedness that was published by the Department of Health and Human 

Services (HHS) on December 27, 2013.  79 Fed. Reg. 79082 (Dec. 27, 2013); see also 79 

Fed. Reg. 9872 (Feb. 21, 2014) (extending the comment period until March 31st).  The 

proposed rule establishes emergency preparedness conditions of participation (CoPs) for 

Medicare- and Medicaid-participating providers.   

 

For tribal health care providers that participate in Medicaid or Medicare 

programs, the proposed rule may impose significant new costs.  The comment period 

provides an important opportunity to raise concerns with HHS and to request the 

meaningful tribal consultation required by Executive Order 13175 and the tribal 

consultation policies of HHS and the Centers for Medicare and Medicaid Services 

(CMS).  Comments may be submitted at http://regulations.gov until 5:00 p.m. on March 

31, 2014 and should reference file code CMS-3178-P. 

 

 The proposed rule includes detailed emergency preparedness CoPs for seventeen 

types of health care facilities: religious nonmedical health care institutions; ambulatory 

surgical centers; hospices; inpatient psychiatric services for individuals under age 21 in 

psychiatric facilities or programs; programs of all-inclusive care for the elderly; hospitals; 

transplant centers; long term care facilities, skilled nursing facilities, and nursing 

facilities; intermediate care facilities for individuals with intellectual disabilities; home 

health agencies; comprehensive outpatient rehabilitation facilities; critical access 

hospitals; clinics, rehabilitation agencies, and public health agencies as providers of 

outpatient physical therapy and speech-language pathology services; community mental 

health centers; organ procurement organizations; rural health clinics and federally 

qualified health centers; and end-stage renal disease facilities.  79 Fed. Reg. at 79090.  

There is no exception for tribally operated facilities.  Tribes must comply with CoPs to 

participate in Medicare and Medicaid programs.  See 25 U.S.C. §1647a; see also 25 

U.S.C. § 1641(d), 42 U.S.C. §§ 1395qq, 1396j. 

 

 The rule’s emergency preparedness requirements vary based on the type of 

facility at issue.  For instance, hospitals have different requirements than rural health 
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clinics and federally qualified health centers.  However, for all categories of facilities, the 

rules require: (1) performing a risk assessment; (2) developing and implementing 

emergency policies and procedures based on the risk assessment; (3) developing and 

maintaining an emergency preparedness communication plan that complies with federal 

and state law; and (4) developing and maintaining and emergency preparedness training 

and testing program.  79 Fed. Reg. at 79085.   

 

Dependent upon the type of facility, the rule also mandates certain elements of 

emergency preparedness, including particular types of evacuation plans, the need to have 

subsistence supplies for patients and staff, provision of back-up care arrangements, and 

other such requirements.  Although the rule states that it does not mandate any new 

requirements for state, local, or tribal governments, it acknowledges that compliance with 

the rule will incur significant costs.  79 Fed. Reg. at 7910. 

 

If you would like assistance preparing a comment or have questions, please 

contact Elliott Milhollin at (202)822-8282 or emilhollin@hobbsstraus.com; Geoff 

Strommer at (503)242-1745 or gstrommer@hobbsstraus.com.  
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